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MPABOBOE PET'YJIMPOBAHUE KOJIU3UIA
B BPAUYHO-CEMEMHBIX OTHOIIEHUSIX
C UHOCTPAHHBIM 3JIEMEHTOM

E. B. CuoumpuagonoB, ctyneHt |V kypca HampaBnenus «fOpucnpyaeHius»
CapaHCKOTO KOOTIEpaTUBHOTO WHCTUTYTA ((uianana) aBTOHOMHONH HEKOMMEPUYECKOU
o0pa3oBaTeNbHOM OpraHu3aluu Bbiciiero oOpazoBaHusa llenTpocoroza Poccuiickoit
Oenepanuu «POCCUNCKUN YHUBEPCUTET KOOTIEPALTUN

B nacmosweii cmamve uccnedyromes o0cobeHHOCMU NPABOBO20 Pe2yIUpPO8aAHUs.
CeMeUHbIX NPABOOMHOWIEHUU C Yduacmuem UHOCMpPanHoz2o donemenma 6 Pd.
AHanuzupyiomcsi  KOAMUZUOHHbIE — HOPMDbI, cooepoicawjuecss 8  CeMElHOM
3akoHoOamenvcmee Poccutickoti  @edepayuu  u HOpMax OMOeNbHO  B35MbIX
20cyoapcme.

KiroueBble ciioBa: KOJUIN3Us, KOJUIM3MOHHBIC HOPMBI, pOCCHﬁCKHG KOJININ3UOHHBIC
IIpaBniia, HpO6JI€MI>I IMPpaBOIIPUMCHCHUS, 6p21‘1HO-C€M€ﬁHBIG IIPpaBOOTHOIICHMU:.

B Hacrosmee Bpems nmnpoOieMa TPaBOBOTO PETYJIUPOBAHUS CEMEWHBIX
MPABOOTHOIIEHUH C yYacTUEM HWHOCTPAHHOTO DJIEMEHTa SIBJseTCS HauOosee
aKTyaJlbHOW. DTO CBSI3aHO C TE€M, YTO B MOCJEIHUE TOAbl YBEIUYHUBAETCA YHUCIIO
OpaKoB, 3aKJIIOYEHHBIX MEXKIY POCCUUCKUMHU M HWHOCTPAHHBIMU TpaKJaHaAMH,
BO3HUKAIOT Pa3JIMYHbIC MPABOOTHOIICHHUS C Y4YaCTUEM HWHOCTPAHHOI'O DJJIEMEHTA,
TpeOyromue yperyaupoBaHusi. Tak, TONBKO MO O(PHUIMAIBHBIM JaHHBIM [ JIABHOTO
yrpasieHus o Bornpocam murpauuu MBJI Poccun, B Hamieil ctpane paboraer Oosee
280 TBIC. WHOCTPAHHBIX TpaXIaH W oOydaercss okoyio 70 ThIC. WHOCTPAHHBIX
CTYJICHTOB, TIO9TOMY HE€ CIy4ailHO, 4YTO KOJHMYECTBO OpaKoOB, 3aKIIOYEHHBIX
rpaxaanamu Poccuiickorn @Penepan ¢ MHOCTPAHHBIMHU TpPaKJIaHAMHU €KETOJHO
YBEIIMYUBAETCHI.

HaunbGonpliyto  CI0XKHOCTH  COCTaBJIsIeT  BBHIOOP  MaTepHAIBHBIX  HOPM,
MPUMEHSEMbIX K BO3HUKAIONIMM OpadHO-ceMeWHbIM oOTHomeHusM. C  omHOM
CTOPOHBI, CIJIO)KHOCTh BBIOOpa TMPUMEHHMOTO TIpaBa COCTOUT B TOM, YTO B
MEXIYHAapOJIHOM  YacTHOM  MpaB€  CYIIECTBYET  OIPOMHOE  KOJIMYECTBO

YHUBCPCAJIIbHBIX W  PCTHOHAJIBHBIX MCKAYHAPOIAHBIX  AOrOBOPOB, a TakKXe



CYIIECTBEHHO pa3IMYalOTCsl HAlMOHAJIbHBIE 3aKOHOJIATENIbCTBA HMHOCTPAHHBIX
rOCyZapCTB IO BOMPOCAM PETYIUPOBAHMS OpadHO-CeMEWHbIX oTHOImEHUH. C npyroi
CTOPOHBI, HA MEXKIYHApPOJIHOE CEMEMHOE MPABO CYIIECTBEHHOE BIUSHUE OKA3bIBAIOT
HallMOHATBHBIC OOBIYAM W TPATUIINN, COOJIOJEHHWE KOTOPBIX [JIi HEKOTOPHIX
roCyJapCTB SBJISICTCS MPUOPUTETHOMN 1IEJIbI0, HEXEIU COOJII0IEHHE HAIMOHAIBHOIO
3aKOHOAATENLCTBA. B CBSI3U € 3TUM B MEXIYHApPOJHOM CEMEMHOM IpaBe BO3HUKAET
HanOOJIbIIEE KOJTUYECTBO KOJTU3HIA.

Onpenenutb, CeMEWHOE 3aKOHOJATEIhCTBO KAKOM CTpaHbl HEOOXOAUMO
MPUMEHSTh, TPU3BAHbl KOJUIU3UOHHBIE HOPMBI. KOJTM3MOHHBIE HOPMBI UMEIOT
OTCBUIOYHBIM Xapakrep. [IpaBoBoe peryinpoBaHHE CEMEMHBIX NMPAaBOOTHOLICHWHN B
MEXKJIYHApOJHOM  4YacTHOM IIpaB€  OCYIIECTBISIETCA HA  JBYX  YPOBHSX:
MEXJIYHApOJAHOM M HaIMOHAJbHOM. MEXIyHApOJAHO-TIPABOBOE PETyIMPOBAHUE
OCYILECTBIISIETCA TOCPEICTBOM 3aKIIOYEHUSI JABYCTOPOHHUX M MHOTOCTOPOHHUX
10roBOpoB. K MHOTOCTOPOHHHUM JOTOBOpaM OTHOCSITCS YHUBEpCajbHBIE (0OIIHME)
JIOTOBOPBI, pAacCYMTAaHHbIE HA Y4YacTUE€ BCEX TOCYIapCTB, U JIOTOBOPHI C
OTPaHUYEHHBIM YHCIIOM YYaCTHUKOB.

VYHuBepcaiabHble JOTOBOPHI UMEIOT BaXKHOE 3HAYEHHUE, TAK KaK YCTAHABIMBAIOT
€AMHO00pa3HOE MPABOBOE PEryJIUPOBAHHE HA MUPOBOM ypoBHE. K MX 4UCITy MOXKHO
otHecTH ['aarckue xKoHBeHIMU «O0 yperyJupoBaHUU KOJUIM3UN 3aKOHOB B 00J1acTU
3akiroueHust opaka» 1902 r. [1]; «O 3axinroueHun U NpUu3HaHUKU HEACHCTBUTEIIBHOCTH
opakoB» 1978 1. [5]; «O mpaBe, MPUMEHUMOM K PEKHUMaM COOCTBEHHOCTH CYIPYTOB»
1978 r. [4] u ap. OmHako, Kak TMOKa3bIBaeT TMpaKTHUKa, Haubojee YCIelHa
KoIuuKaIss HOPM MEXIYHAPOIHOTO YACTHOIO MpaBa MOCPEICTBOM 3aKIHOUYEHUS
JIOTOBOPOB PETHOHAILHOTO XapakTepa. PermoHaibHble KOHBEHIIMM 10 OpadHo-
CEMEWHBIM BOIIpOCAaM 3aKJIIOYAIOTCS B paMKax Pa3iuyHBIX MEXIyHApOIHBIX
opranuzauuii. Hanpumep, KonBenumss CHI' o mpaBoBOil MOMOIIM U MPABOBBIX
OTHOIIICHUSX MO TPAXKIAHCKUM, CEMEHHBIM M YroJIOBHBIM neiam 1993 r. [6];
EBpornelickas koHBeHIMS 00 ychiHOBIeHUU nerert 1967 1. [2]; EBpomnetickas

KOHBEHIIUS O TPaBOBOM CTaTyce BHEOpauHbIx aeteit 1975 r. [3] u ap.



MOHO BBIIECINUTH ABA MOJAX0AA B PETYJIUPOBAHUU MEXKIYHAPOIHBIX CEMENHBIX
OTHOLIEHWM Ha YPOBHE HAIMOHAIBHOTO 3aKOHOJATENbCTBA. [ MEpBOTO W3 HUX
XapaKkTepHO 3aKpEIICHUE HOPM, PEryJIHPYIOIINX OpayHO-ceMeiiHbIe
MPAaBOOTHOIIEHUS, B  OTPACIE€BbIX  3aKOHAX W  IOA3AKOHHBIX  aKTaX
BHYTPUTOCYJIapCTBEHHOTO IpaBa. CylIIHOCTh BTOPOr0 MOAXO0AA COCTOUT B MPUHATHH
rocyJapCcTBOM  CHEUUAJIbHBIX  KOAM(PUKAIMOHHBIX  3aKOHOJATEIbHBIX  AKTOB,
PEryJIUPYIOMUX OpauHO-CEMENHBIE OTHOLICHUS C THOCTPAHHBIM 3JIEMEHTOM.

1. B bpa3unuu, Erunrte, ®paninuu, ['epmManuyn OCHOBHBIM HMCTOYHHUKOM HOPM
CEMENHOI0 MpaBa C THOCTPAHHBIM AJIEMEHTOM SIBJISIETCS | paykTaHCKUI KOJIEKC.

2. B Ascrpum, Uramuum, Typuum, I[lIBelnmapum AEUCTBYIOT 3aKOHBI O
MEXKIYHApPOJIHOM YaCTHOM IIpaBe, COAECPIKAIIKUE KOJUIM3MOHHBIE HOPMBI CEMENHOIO
rpasa.

3. B Kurae, Bwername, Poccuu, OAD, SnoHUM KOJUIM3WOHHBIE HOPMBI
comepxkarcsi B CeMEWHBIX KOJIEKCaX WM B OTIEIbHBIX 3aKOHAX, PETYJIHPYIOIINX
OpadyHO-CeMEHbIE OTHOIIEHUSI, OCTIOKHEHHBIE MHOCTPAHHBIM 3JIEMEHTOM.

OCHOBHBIM HCTOYHMKOM DPETYJIMPOBAHUS OpayHO-CEMEHHBIX OTHOIICHUH C
Y4aCTHEM HMHOCTPAHHOI'O 3JIEMEHTA B POCCHMCKOM TMpaBe sBiseTcsa paznaen VII
«IIpuMeHeHne ceMEMHOTO 3aKOHOIaTENILCTBA K CEMEMHBIM OTHOIIEHHUSIM C YYaCTUEM
WHOCTPAHHBIX TpaKJaaH W Jull 0e3 rpaxmancTBa» CemeiHoro koaekca Poccuiickoit
Oenepanuu  [7]. Komnm3uoHHbIE HOPMBI, COJEpKalllMecs B JIaHHOM pasfele,
MIOMOTalOT OMNPEACIUTh MPUMEHUMOE TMPABO IO BOMpPOcaM OpayHO-CEMEHHBIX
OTHOLIEHUH ¢ MHOCTpaHHbIM 3nieMeHToM. Ct. 156 CK P® ycranaBnuBaer dopmy,
MOPSIIOK W YCTIOBUS 3aKJIIOYCHHS Opaka ¢ y4aCcTHEM HHOCTPAHHBIX JUI U JUI] 0e3
rpaxkaancTBa. dopmMa W TOPAAOK  3aKIOUYEHUsS ~ Opaka  ONpenesstoTcs
3aKoHO/IaTeILCTBOM Poccuiickoit deneparuu. CriempoBarenbHO, Opak MpU3HAETCS
NEUCTBUTEIBHBIM, €Ccli OH 3apeructpupoBaH B opraHax 3AI'Ca, unbie (opmbl
3aKJIFOYEHHS] FOPUIMYECKUX TIOCIECACTBUM HE MOpOXKAaroT. Eciau rpaxiaHuH,
KEJTAIOIINI BCTYIMUTH B Opak, IMEET TBOMHOE TPAXKIAHCTBO, TO IPUMEHSIETCS 1. 3 CT.
156 CK P®: «ecnu 1110 Hapsay ¢ TPaXKJIaHCTBOM MHOCTPAHHOI'O FOCYIapCTBA UMEET

rpaxaanctBo  Poccuiickoii  ®enepanuu, K YCIOBUAM — 3aKIIOYEHHs  Opaka
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npuMeHseTcs 3akoHoaatenbcTBO Poccuiickonn ®depepanuu. [lpy Hanmmumm y nuuna
IPaKJAHCTBA HECKOJBKMX MHOCTPAHHBIX TOCYAapCTB NPHUMEHSETCS IO BBIOOPY
JAHHOT'O JIMIA 3aKOHOJIATENIbCTBO OJAHOTO U3 3TUX rocynapcts» [7]. Y HakoHen, 1. 4
cT. 156 CK P® coaepKuT KOUIM3NOHHYIO HOPMY, KOTOPasi ONPEAEISIET IPUMEHHUMOE
paBO B CUTyallMu 3aKitoueHUs Opaka Ha Tepputopuu PD c nuiom, He uMeEOMUM
rpaxaanctBa. K ycioBusiM 3akirodeHus: Opaka [afisi JAHHBIX JIMI] TOJJICKHUT
IIPUMEHEHUIO MPABO TOW CTpaHbl, TJI€ JHUIO 0€3 Ipa’kKJaHCTBA UMEET IMOCTOSIHHOTO
MECTO JKUTEbCTBA [ /].

Cr. 157 CK P® 1no3BOJ€T POCCHUWCKMM TIpaXkJaaHaM, IIPOKHMBAIOIIMM 32
pyOeKOM  3aperucTpupoBaTb Opak B  KOHCYJIbCKUX U  JAUINIOMATUYECKUX
yupexaeHusx [7]. [Ipu atom Opak, 3aperucTpUpOBAHHBINA B JAaHHBIX YUPEKICHUSX,
InpUpaBHUBaeTCs K OpakaM, 3aperuCTpUpPOBAHHBIM Ha Tepputopun Poccuiickoi
®enepannu B opranax 3AI'Ca. B jaHHOM NoOpsiiKe MOTYT 3apEeTUCTPUPOBATH Opak He
TOJBKO TrpaxaaHe P®, MOCTOSHHO MPOXHUBAIOIIME 3a PyOEKOM, HO U TpaxiaHe,
BPEMEHHO MpokuBaromue 3a npenenamu Poccuiickon ®epepanuun. Takxke
MHOCTPAaHHbIE TPak/IaHEe MOTYT 3apEruCTPUpPOBaTh Opak Ha Tepputopuu Poccuiickoi
Qenepanu B IAIUIOMAaTHYECKUX — IPEACTABUTENIBCTBAX M KOHCYJIBCTBAX
MHOCTPaHHBIX TOCYJApCTB, HO TOJBKO HPU COOJIOJEHUM CIEAYIOIIUX YCIOBHIA: a)
JUIa, BCTyMawolue B Opak, SBISIOTCS Tpa)KJaHaMH OJIHOIO TrocyaapcTBa; 0) y
JAHHOTO TOCYyJIapcTBa uMeeTcs 1mocosl (KoHCyln) Ha Tepputopun Poccuiickoi
@denepany; B) 3aKOHBI 3TOTO0 TOCYJAapCTBa MPU3HAIOT JACUCTBUTENBHBIMU Opaku,
3aKJIFOYEHHBIE POCCUMCKUMU TPAXKJaHAMH B JUIIJIOMATUYECKUX MTPEICTABUTENBCTBAX
1 KOHCybCTBax Poccuiickon denepanuy Ha €ro TEPPUTOPHUH.

WNHuTepec BBI3BIBAET CHUTyallus, Korja Opak Mexay rpaxaaHamu Poccuiickoit
Oenepanuu  3akirodaeTcs 3a npexaenamu  Poccuiickon ®depepanuu, HO HE B
JTUATUIOMAaTHYECKUX MPEACTABUTEIIBCTBAX U KOHCYJIbCTBax Poccuiickon denepannu. B
cootBercTBUM co cT. 158 CK P® mnpusHaioTcss JEHCTBUTEIBHBIMU OpakH,
3aKJIIOYCHHBIE MEXKIy rpaxxaaHaMu P@ 1o 3akoHOAATENBCTBY TOrO rOCynapcTBa, B
kotopoM oOHHU 3akioueHbl [7]. Cratest 14 CK P® umeer s3kcTeppUTOpHUATIBHBIN

XapakTep, T.€. OHa IEUCTBYET BCET/a, T/Ie Obl pOCCUHCKHE TPAKITAHE HU HAXOIMINCH.
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[ToaTomy e ObI HU OBLT 3aKITIOUEH Takou Opak, B Poccutickoii deneparu oH Oymet
MIPU3HAH HE JEHCTBUTENBHBIM, €CIIU HapylieHbl HOpMbI cT. 14 CK PO [7].

B cr. 160 CK P® 3akpemsercs TEeppUTOPUAIbHBIA MPUHIUI: €Ciau Opak
pacTopraeTrcsi B Hallleil CTpaHe, TO HE3aBUCUMO OT Tpa)kJaHCTBA CYNPYTrOB B 3TOM
ciy4yae JEeMCTBYIOT HOPMBI POCCUMCKOTO npasa. ['paxknane Poccuiickon denepannu,
NpOXKUBAIOIIME 3a pyOexoMm, BIpaBe pacTOPrHyTh Opak B cyae Poccuiickoi
®enepaunu. [Ipy 3TOM HE UTPAET POJIM HU TPAXKIAHCTBO JPYroro Cynpyra, HU MECTO
€ro IMpOXXUBAaHUS, B JUILNIOMATUYECKOM IPEJICTABUTEIBCTBE WM KOHCYJIBCKOM
yupexaeHuu PO, ecnu: a) ecTb B3aUMHOE COTJIaCHE CYNPYTOB, HE UMEIOIIMX OOLIUX
HECOBEPIICHHOJETHUX JeTei; ©0) HApyrod cynpyr MpU3HAH CyJoM O€3BECTHO
OTCYTCTBYIOLIUM WJIM HENEEeCIIOCOOHBIM JIMOO OCYXKJIEH K JIMIICHHIO CBOOOJIBI Ha
CPOK CBBIIIIE TpeX JeT [/].

B coorBerctBun co cr. 161 CK P® mpaBa u 00s3aHHOCTH CYyHpPyroB
OMPENENSIOTCA M0 3aKOHOIATENbCTBY TOM CTPaHbI, I'/I€ OHU COBMECTHO IMPOKHUBAIOT
[7]. Ecii y HUX Takoro MecTa KUTEJIbCTBA HET, TO JIMYHBIC U UMYIIIECTBEHHBIC MpaBa
OIPENICIISAIOTCS Ha TEPPUTOPUM HAIEW CTPaHbl POCCUMCKUM 3aKOHOJATEIHLCTBOM. B
cootBeTcTBUHM cO cT. 163 CK P® k mpaBam u 0OS3aHHOCTSIM POJUTENECH U JeTen
MPUMEHSETCS MPAaBO TOM CTpaHbl, II€ OHK UMEIOT O0IIee MECTO >KUTesbcTBa. Eciu
POAMTENN U JAETH TMPOKUBAIOT PA3AEIbHO, TO BO3HUKIIME MPABOOTHOIICHUS
OMPENENSIOTCA 3aKOHOAATEIbCTBOM TOIO TOCYJIapCTBA: a) TPAKIAHUHOM KOTOPOIO
ABJISIETCST PEOCHOK; 0) HAa TEPPUTOPUU KOTOPOTO TMOCTOSHHO MPOXKHUBAET PEOCHOK,
€cJIH 3TOTO ToTpedyeT ucrett [7].

N3yunuB KOJTM3UMOHHBIE HOPMBI MO OpavyHO-CEMEMHBIM BOIPOCaM, KOTOpHIE
COJIEpKATCSI B MEXKIYHAPOJHBIX KOHBEHUHUSIX (COTJAIIEHUAX, IOrOBOpax), a 3aTeM
KOJUTU3MOHHBIE HOPMbI BHYTPUTOCYIaPCTBEHHOTO 3aKOHOIaTEIbCTBA, MOYKHO MPUUTH
K BIIOJHE OOOCHOBaHHBIM BBIBOAY. Ha mpakThke BO3MOXKHO CTOJIKHOBEHHE
BHYTPEHHMX M BHEUIHUX KOJUIM3MOHHBIX HOPM. OTO HEIONYyCTUMO, TaK Kak
BHYTPEHHEE IPAaBO JIOJDKHO CTPOUTHCS B COOTBETCTBUM C MEXKIYHApPOIHBIMU
HOpMaMu, TeM 0ojee, €cld TOCYAapCTBO paTU(UUIUPYET MEXKAYHAPOIHYIO

KOHBEHIIMIO  (IOTOBOp,  COIVIAIIEHWE).  3/1eCh ~ BAXXHO  3aMETUTh,  YTO
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paTUQUIMPOBAHHBIE MEXIYHAPOJAHbIE KOHBEHIIMH (JOTOBOPHI, COTJIAIICHNUS) BXOIAT
B CHCTeMy mpaBa rocynapcrBa. CleoBaTeiabHO, €CIM HHOE COIEPKUTCS BO
BHYTPEHHEM 3aKOHOJATEIbCTBE, TO NOMJIEKHUT IPUMEHECHUIO MEXKIyHApOIHBIC
HOpMBI. YTO KacaeTcsi pOCCHMHCKHX KOJUIM3MOHHBIX HOPM MO OpayHO-CEMEHHBIM
BOIIPOCAaM, TO OHH COOTBETCTBYIOT MEXIYHAPOJHBIM KOJUIM3MOHHBIM HOpPMaM U HE

IMPOUCXOINUT CTOJIKHOBCHHUC BHYTPCHHUX W BHCINHUX KOJIJIM3HOHHBIX HOPM.
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